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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 

form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

1. Claims 1 and 10 are rejected under 35 U.S.C. 102(e) as being anticipated by Skulley (US 

Patent 6,856,690). 

Claim 10 is limited to "an ear seal for use in a headset." Skulley discloses a 
plurality of earphone cushions. See Abstract. In one embodiment seen in figures 6 and 
7, a cushion 300 includes a ring 302 is coupled to a second ring 330, thereby forming 
"an ear seal" as recited. The ring 302 defines an "outer annular surface" while the 
second ring 330 defines an "inner annular surface." The fact that the cushion 300 is 
annular means it inherently has an annular width and thickness. Skulley discloses that 
ring 302 comprises an elastomeric foam material with microcapsules of phase change 
material. The phase change material corresponds to the "thermal energy storage 
material." See column 5, lines 26-65. 

Claim 1 recites essentially the same limitations as claim 10, and is rejected for 
the same reasons. 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kim (US Patent 

Application Publication 2003/0190049) in view of Skulley (US Patent 6,856,690). 

Claim 1 is limited to "an ear seal for use in a headset." Kim discloses a 

headphone accessory. See Abstract. In the exploded view of figure 2, Kim depicts the 
headphone accessory comprising elements 30, 70A and 80. Figure 4 depicts the cross 
section of the assembled accessory as coupled to an enclosure 20 that makes up, in 
part, the headset of figures 1A and 1 B. The accessory corresponds to "an ear seal for 
use in a headset." The section of element 30 that couples with enclosure 20 
corresponds to "an inner annular surface" as recited. The ring 80 corresponds to the 
"outer annular surface" as recited. In one embodiment, element 70A comprises a 
hollow tube 77 and a medium 78 that functions to maintain a desired temperature. See 
paragraph 37. Based on Kim's disclosure, however, this medium is not necessarily a 
"thermal storage medium" as recited. However, this deficiency is overcome by an 
obvious modification. 

While Kim discloses a particular type of cool/warm pack, the Utility Models 
referred to in paragraph 37 cannot be found. Essentially, Kim is silent regarding the 
type of medium 78 to use in providing a cool/warm pack. However, phase change 
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materials are well known to provide the cool/warm pack effect, particularly in earphone 
cushions. See Skulley Abstract and column 1 , line 66, through column 2, line 10. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to use phase change materials as taught by Skulley to provide a cool/warm 
pack simply because Kim is silent regarding what medium to use to provide a cool/warm 
pack. 

Claim 2 is limited to "the ear seal as claimed in claim 1 as covered by Kim in 
view of Skulley. As noted in the rejection of claim 1 , Skulley teaches the use of phase 
change materials in providing endothermic/exothermic temperature maintenance. See 
Abstract. This is the essential property of paraffin wax made of use in the instantly 
claimed invention, and as such, the materials taught by Skulley correspond to paraffin 
wax-like material claimed. Therefore, Kim in view of Skulley makes obvious all 
limitations of the claim. 

Claim 3 is limited to "the ear seal as claimed in claim 1 ," as covered by Kim in 
view of Skulley. With reference to Kim figure 10, a cover 90 is provided to wrap the 
medium 78 that contains the thermal storage medium. The cover 90 is either cotton or 
wool, and as such, corresponds to "a flexible sheath." See paragraph 38. Therefore, 
Kim in view of Skulley makes obvious all limitations of the claim. 

Claim 4 is limited to "the ear seal as claimed in claim 1 as covered by Kim in 
view of Skulley. With reference to Skulley, a cool/warm pack comprises a foamed 
elastomer incorporating microcapsules of a proprietary phase change material. See 
column 1 , line 66, through column 2, line 10. In this way, the phase change material is 



Application/Control Number: 10/695,092 Page 5 

Art Unit: 2646 

"dispersed within a flexible foam matrix." Therefore, Kim in view of Skulley makes 
obvious all limitations of the claim. 

Claim 5 is limited to "the ear seal as claimed in claim 4," as covered by Kim in 
view of Skulley. As seen in figure 2 of Kim, the ring 70 makes up most of the width of 
the ear seal, making the flexible foam matrix material that composes the majority of ring 
70 "relatively wide with respect to a width of the ear seal." Figure 4 indicates that the 
ring 70 makes up slightly less than all of the thickness of the ear seal, making the 
flexible foam matrix "relatively thin with respect to a thickness of the ear seal." 
Therefore, Kim in view of Skulley makes obvious all limitations of the claim. 

Claim 6 is limited to "the ear seal as claimed in claim 4," as covered by Kim in 
view of Skulley. With reference to figure 9 of Kim notice that the foam matrix 78 (as 
taught by Skulley) is slightly thinner in diameter than the outer shell 77. Now notice that 
in figure 4, the outer diameter of ring 70 is coplanar with the outer annular surface. This 
necessitates that "said flexible foam matrix material is inset from said outer annular 
surface of said ear seal." Therefore, Kim in view of Skulley makes obvious all 
limitations of the claim. 

Claim 7 is limited to "the ear seal as claimed in claim 4," as covered by Kim in 
view of Skulley. With reference to figure 9 of Kim notice that the foam matrix 78 (as 
taught by Skulley) is slightly thinner in diameter than the outer shell 77. Now notice that 
in figure 4, the outer diameter of ring 70 is coplanar with the outer annular surface. This 
necessitates that "said outer annular surface of said ear seal extends beyond said 
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flexible foam material along at least one annular surface of said ear seal." Therefore, 
Kim in view of Skulley makes obvious all limitations of the claim. 

Claim 8 is limited to "the ear seal as claimed in claim 4," as covered by Kim in 
view of Skulley. As seen in figure 9, the flexible foam material 78 is annular and 
therefore inherently comprises a radially inner and a radially outer annular surface. 
Furthermore, the foam material is completely (i.e. "intermediate") sealed within a tube 
77 that defines "a radially inner surface" and "a radially outer annular surface of said ear 
seal." See paragraph 37. Therefore, Kim in view of Skulley makes obvious all 
limitations of the claim. 

Claim 9 is limited to "the ear seal as claimed in claim 1 ," as covered by Kim in 
view of Skulley. As taught by Skulley, the "thermal storage material" 78 includes a 
"flexible foam material." See column 1 , line 66, through column 2, line 10. In addition, 
Skulley teaches protecting the material using a "protective cover" 77. See paragraph 
37. Therefore, Kim in view of Skulley makes obvious all limitations of the claim. 

Claim 10 is limited to "an ear seal for use in a headset." As seen in figure 4, an 
ear seal comprising elements 30, 70 and 80 are assembled to a headset including 
enclosure 20. The back surface of element 30 contacts enclosure 20, and therefore, 
corresponds to "an inner annular surface for contacting a headset." The surfaces of 70 
and 80 then contact the user's head, and therefore, correspond to the "outer annular 
surface for contacting a user's head." Apropos the rejection of claims 1 and 4, it was 
shown that it would have been obvious to construct cool/warm pack 70 using phase 
change materials embedded within a "flexible foam matrix." The phase change 
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materials corresponding to "thermal storage material capable of storing thermal energy 
as latent heat of phase change." Therefore, Kim in view of Skulley makes obvious all 
limitations of the claim. 

Claim 11 is limited to "the ear seal as claimed in claim 10," as covered by Kim in 
view of Skulley. With reference to Kim figure 10, a cover 90 is provided to wrap the 
medium 78 that contains the thermal storage medium. The cover 90 is either cotton or 
wool, and as such, corresponds to "a flexible sheath." See paragraph 38. Therefore, 
Kim in view of Skulley makes obvious all limitations of the claim. 

Claim 12 is limited to "the ear seal as claimed in claim 10," as covered by Kim in 
view of Skulley. With reference to figure 9 of Kim notice that the foam matrix 78 (as 
taught by Skulley) is slightly thinner in diameter than the outer shell 77. Now notice that 
in figure 4, the outer diameter of ring 70 is coplanar with the outer annular surface. This 
necessitates that "said flexible foam matrix material is inset from said outer annular 
surface of said ear seal." Therefore, Kim in view of Skulley makes obvious all 
limitations of the claim. 

Claim 13 is limited to "the ear seal as claimed in claim 10," as covered by Kim in 
view of Skulley. As seen in figure 9, the flexible foam material 78 is annular and 
therefore inherently comprises a radially inner and a radially outer annular surface. 
Furthermore, the foam material is completely (i.e. "intermediate") sealed within a tube 
77 that defines "a radially inner surface" and "a radially outer annular surface of said ear 
seal." See paragraph 37. Therefore, Kim in view of Skulley makes obvious all 
limitations of the claim. 
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Claim 14 is limited to "the ear seal as claimed in claim 13," as covered by Kim in 
view of Skulley. As taught by Skulley, the "thermal storage material" 78 includes a 
"flexible foam material." See column 1 , line 66, through column 2, line 10. In addition, 
Skulley teaches protecting the material using a "protective cover" 77. See paragraph 
37. Therefore, Kim in view of Skulley makes obvious all limitations of the claim. 

Claim 15 is limited to "the ear seal as claimed in claim 10," as covered by Kim in 
view of Skulley. Figure 9 clearly indicates that the ring 70 is "relatively thin with respect 
to its width (i.e. diameter)." Therefore, Kim in view of Skulley anticipates all limitations 
of the claim. 

Claim 16 is limited to "an ear seal for use in a headset." As shown above 
apropos the rejection of claim, 10 Kim depicts an assembly comprising elements 30, 70 
and 80. The assembly is annular, and therefore, inherently has an "inner annular 
surface", an "outer annular surface", "an annular width" (which is different than general 
width, i.e. diameter) and an "annular thickness". In the rejection of claim 10, it was 
noted that it would have been obvious to provide "a flexible foam matrix" with "a thermal 
storage material." While the annular width of flexible foam material, illustrated in figure 
9 as element 78, is about 75% of the annular width of the ear seal, the thickness of the 
flexible foam material appears greater than about 5% to 15% of the annular thickness of 
the ear seal. However, this deficiency is overcome by an obvious modification. 

In particular, the applicant has failed to particular point out any nonobvious or 
unexpected results gained by limiting the thickness of the flexible foam material to about 
5% and 15% of the annular thickness of the ear seal. As a matter of design choice, it 
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would have been obvious to one of ordinary skill in the art at the time of the invention to 
vary the width of the flexible foam material within the range claimed by the applicant as 
no nonobvious or unexpected results are expected to occur. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter F. Briney III whose telephone number is 571- 
272-7513. The examiner can normally be reached on M-F 8am - 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sinh Tran can be reached on 571-272-7564. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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